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Small Tract ROW

« 1938 Small Tract Act (Alaska in 1945)

« “Jack Rabbit” Homesteads (5 ac. or less)
« 1954 Alaska’s most popular disposal type
* Includes ROW for Roads & Utilities

« 33 or 50" along one or more boundaries
,600 Small Tract patents issued in Alaska
Other disposal types include:

« Homesteads, Homesites, HQ Sites

« Trade & Manufacturing Sites

« Townsite Lots, Mining Claims

* Native Allotments




ANCSA 17(b)(2) easements

» Generally to other public lands

» Also protects valid existing rights

« Stewart IBLA 84-148 Mining Claim

FLPMA Sec. 701(a) — existing rights

pecific road & utility right-of-way

Right-of-Way?: The right to pass along a
specific route through another’s land.

Unless otherwise stated, a ROW is
considered to be an easement interest



‘ hat was meant by the term “right-of-way”
in the Small Tract Patent?

Easement in Gross — Personal to holder
 No dominant estate

* Does not run with land

» Assignable — i.e. Utility Easements

« How are easements established?



25' Express Grant of
Easement

Jones

Grantor

Highway

Jones conveys parcel to Smith along with grant of
easement across Jones remaining land.

Smith

Grantor

25' Express Reservation | |
of Easement

Jones

Grantee

Highway

Smith conveys parcel to Jones and reserves
easement to remaining Smith land. (ST ROW?)



Bennett

Grantor

25' Third Party Express | |
Reservation of Easement

Jones

Grantee

Highway

Bennett conveys parcel to Jones and reserves
easement for benefit of Smith.

viay J \J ALY C

‘ Implied (by factual evidence)

| « Statutory Dedication
\ « Conforming to provision of statute
\ » Certificate of Dedication
» Certificate of Acceptance



‘ » Local Government policy
| « Acceptance by public use
| » Public maintenance
\ * Photo/Map evidence of use
\ * The rule in Unorganized Borough prior to
DNR platting authority in 1998 -

‘ When a court determines a deed to be
| ambiguous — they will interpret the intent of
\ the parties.



‘ « Examine the deed
| » Extrinsic evidence

* In favor of government
» In favor of grantee

\ Rules of Construction — Ambiguities found
\
» |In favor of land free of easements

Kaylor parcel adjoins to the north

\ « E136th signed gravel road/driveway but
\ not maintained by Municipality
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gate on common boundary — must have
72-hour notice to open ~

2010 Superior Ct — Kaylor filed injunction
and claim of prescriptive easement: Court
agrees ~

McCarrey v. Kaylor
North East of DeArmoun & Elmore



Small Tract ROW

McCarrey &
Kaylor
separated by
E 136"
Avenue

Small Tract ROW
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Small Tract ROW
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Small Tract ROW

This patent is subject to a right-of-way not exceeding 50 feet
in width, for roadway and public utilities purposes, to be located
along the north boundary of said land.

« Werneke Patent
 June 28, 1961

Lot 14, Sec. 27
12N, R.3W., S.M.
Is” not “may be”
“Subject To”
50-foot wide ROW
Roadway & Utilities

Anchorage 054798

The United States of America

o all 1o tohom thege presents shall ome, Sreeting:

WHEREAS, o coriiosta of tho Land Offico st

Anchor, Alacka, is now deposited
in the Bureau

nd Mansgoment, whorcby it sppenrs that pursuant to the act of Congross of
52 Stat. 609), as amended by the Act of July 14, 1945
the aets suppleméntal thereto, the claim of ~ Charles H. Werneke

has been cstablished and that the requiremento of law pertaining to the claim have been met, for the
following described land:

Seward Meridian, Alaska.
T. 12 N., R. 3 W,
See. 27, Lot l4.

The area described contains 25 acres, according to the oflilal lat of the survey of the
said land, .mmﬂ..uwnumuo:unmmgmm Dependent Resurvey offic
fFiled May 31,

NOW KNOW vn, “Tna the UNITED STATIS OF AMERICA, in ousidersion o the pramises
DOESHERERY CRANT ot fte i almaié. |axdlo tabielract the sail iimalit i frackaioma
described; TO HAVE AND TO HO e, Logether with a1 e ights, privioges, it
L Sy tenkic of S batecowe nabure: heroests Colonutass it s tas it ot i
nd aeeigns of e sad claimant . Tovevee ubgeet to (1 any veod and acerued watr sight fo min:
ing, agricultural, manufacturing, or other purposes, and rights to ditches and reservoirs used in connec-
tion with such water rights, as may be recognized and acknowledged by the local customs, laws, and
decisions of courts; and (2) the reservation of a right-of-way for ditches or canals constructed by the
authurty of the Unied Stats, in accondance with the act of Augus 80, 190 (26 Stat, 91, 48 1. 5. C.

945). There is also rescrved to the United States a right-of-way for the construction of railronds,
zelmap). sad (elevhnne lines, in accordance with section 1 of the act of March 12,1914 (38 Stat,, 305, 48
US. .5

Sacupting and reserving: sisey bo the Unised Fates ofi oily ga
and other mineral deposits, {n the land so pateated, together with
the right to prospect for, mine, and remove the same according to the
proviaions of said Act of June 1, 1938

This patent 1s subject to a right-of-vay mot exceeding 50 feet
in width, for roadway and public utilities purposes, to be located
aloug the wocth boundary of seld laad.

Yol RSO0, WO, s mndérsgnad authoctad licar of
e Bureau of Land Management, in accordance with the

,.m. lous of the Act of Juns 17, 1048 (82 Siat, 476), han
o the Cnied Sates, casacd tase eters o be

mxd ¢ Patent, and the Seal of the Buroau o bo horounto

Stveot uider b, e Biaeit of Gonii, tha
TWENTY-EIGATH day n the year o
e i one housand nne hundred and STXFYCON

and of the Independanco of tho United States the one mdred
and EIGHTY-FIFTH.

[seat]

For the Director, Bureau of Land Management.

1
Patent Number .........
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Small Tract ROW

« Supreme Court — McCarrey v. Kaylor
Case requires interpretation of deed
McCarreys argue:

Small Tract ROW is a common law
dedication (BLM IM 91-196)

If valid (accepted), it is only for the use
of other Small Tract owners

Small Tract ROW authority repealed
by FLPMA — ROW no longer valid.

IM 91-196 says offer to dedicate only
available as long as Small Tract
Classification Order in effect.



of ST classification orders.

 FLPMA could not revoke or terminate the
ROW in question because FLPMA did not
apply to private property.

» The dedication, if accepted is a public
ROW available to all parties.

‘ Remanded to Superior Court to determine if
offer had been accepted ~



‘ VicCarrey then argues if it was accepted
| the dedication is limited to the physical

| footprint (30’) which leaves a gap

\ between the dedication and the common

\ lot line.

‘ fronted” lots constitutes an official
acceptance of dedication.



Prejudice

The Court issued no judgment regarding
common law acceptance of E 136%™
Avenue.

never determined.

« Parties continued to disagree over the
terms of the settlement.

 McCarrey agreed the issue was never
resolved.

» Kaylor passed in 2017 at age 75



Small Tract ROW

What did we learn?

A Small Tract ROW is the offer of a
common law dedication and not an
express reservation.

The offer must be accepted by official
act or public use.

Offer must be accepted prior to
termination of ST classification.
FLPMA did not vacate ST ROW's.
FLPMA did not end ST classifications.
A Small Tract ROW is a public ROW.

Small Tract ROW




‘ Given the results of McCarrey v. Kaylor,
how do you determine whether a common
\ law dedication has been accepted or
whether the offer to dedicate is still
available for acceptance?

/ classification order while ST classification ei:::::ie':it) nby earse:rg_(ientléol:]y
was in effect? order was in effect? P i P P
Yes No
\ Small Tract May be public
dedication easement by
accepted by use prescription Yes No

Small Tract Has Small Tract
dedication accepted Classification been
by official act cancelled?

\ Yes No
Small Tract Offer of
dedication no dedication may
longer available still be available
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U.S. DEPARTMENT OF THE INTERIOR
c %57 BUREAU OF LAND
U MANAGEMENT

SDMS ALASKA

HOME SPATIAL DATA MANAGEMENT SYSTEM
]

MAP INTERFACE
CONVEYANCE DOCUMENTS

Welcome to the Bureau of Land Management's Spatial Data Management System (SDMS). The SDMS website provides access to
on-line BLM-Alaska land record documents, reports and GIS data.

Alaska Case Reporting Enterprise System
MASTER TITLE PLATS The ACRES reports contain BLM Alaska case information. Reports include native, state and private land conveyance cases, as well

SURVEY PLATS as, leases, permits, federal mining claims, easements and more.

ANCSA 17(B) EASEMENTS
ALASKA PUBLIC LAWS

SDMS Land & Resources Map Interface L=

Interactive map interface portraying lands and natural resources information in Alaska. Provides data download services, access to
land parcel data, documents and case reports. Data streaming service available.

DOWNLOAD DATA

TOOLS AND UTILITIES Conveyance Documents
Scanned images of BLM Alaska land conveyance documents including: Patents, Tentative Agreements and Interim Conveyances
WMS issued since 1965.

NEWS Master Title Plats
DATA UPDATES Scanned images of BLM Alaska MTPs. These maps portray the Bureau's record of current federal land ownership and land status

FAQ Survey Plats
FEEDBACK Scanned images of Cadastral land survey plats and field notes.

ANCSA 17(b) Easement Maps
Scanned images of federal easements across native lands, presented on USGS quadrangles

Alaska Public Laws, Orders and Directives Online
Scanned images of federal Alaska Public Laws, Orders and Directives

Obtain MTP from sdms.ak.blm.gov/sdms/

Small Tract ROW

| Locate Lot & patent No. from MTP
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U.S. DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGENMENT,

f50¢ 1

Search Documents Reference Center Support

The Official Federal Land Records Site

Welcome to the Bureau of Land Management(BLM), General Land Office (GLO) Records Automation web site. We
provide live access to Federal land conveyance records for the Public Land States, including image access to more
than five million Federal land title records issued between 1788 and the present. We also have images of survey
plats and field notes, land status records, and control document index records. Due to organization of documents
in the GLO collection, this site does not currently contain every Federal title record issued for the Public Land
States.

10/3/2018 ****Check out GLO's New Story of the Week!****: "GLO has a new storymap up! Each week we
will share a unique gem from the GLO collection!

Land Patents Federal Land Patents offer researchers a source of information on e - v —
the initial transfer of land titles from the Federal government to. & S5 S S T

ividuals. In addition to verifying title transfer, this information viill I A s
e L

i
\ allow the researcher to associate an individual (Patentee, Assignee,
Warrantee, Widow, or Heir) with a specific location (Legal Land
Description) and time (Issue Date). We have a variety of Land Patents
on our site, including Cash Entry, Homestead and Military Warrant

ts

patents.
\ ; e e

i paynn

Obtain patent from GLORecords.blm.gov

I Document ldentifier I

Patent Identifiers

@ Accession#: | Serial Patent v | 1158110

) BLM Serial Nr: |

This patent 1s sub to & right-of-vay not exceeding 33 feet in widih, for road-
b muimumu.hhlmtdnmmmtwm{hwe




Small Tract ROW

Section 17 Small Tract Patent Review

¢

o :l;—/i;—‘l—_—‘\—_— 3
J 2 23

|

7125543
/)

6-2.50 0

4-2.50

.50
1143335

1126519
RW

Section 17, T1S, R1W, FM - Fairbanks
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40 B i
7155700
RW

All Min

R/W
All Min

R,
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1=2550]
17158110
RW

3-2.50

* 64 - 2.5 acre tracts

* 63 patents

* 10 described by aliquot parts

* 53 described by Government Lot

1- No ROW reservation (GL-6)

3- ROW 1 side only (GL 39, 48, 49)

1- E/W ROW reversed (GL 46)

4 - Non-specific ROW (GL 4, 47, 17, 32)

17 Davis Road

41-2.50
1149725

University Avenue

6—-2.50
1146835
RW
All Min

1147313,
RW
All Min

42-2.50

AW
All Min

57-2.50
1185185
R

1129250
RW

Hill Road

Small Tract ROW

The hard part: Finding the Classification Order

Locate Historical Index at BLM SDMS

Acres
Action Date | Section|Aliq Part Lots |Other Desc Qty Document ID |Kind Entry Remarks
26-Jan-50 |17 S2NW, N2swW 20 BLM O
26-Jan-50 |19 E2SW 4 20 BLM O
26-Jan-50 |30 2 287.5/20 BLM O ST CL; PART REV DO 4/26/1960; CANC 2/12/1964

Small Tract Classification Order No. 20
applied to Sections 17, 19 & 30 — Note
cancellation dated 2/12/1964



ALASKA

Small Tract Classification Order Can-
cellations; Corrected Date

FR. Doc. 64-1624 appearing In the Is-
sue for February 19, 1964, Iz hereby
corrected as follows:

Paragraph 4 containing description of
Smail Tract Classification Order No. 20
is hercby corrected so that portion
reading

Small Tract Classification Order No.
20 of March 21. 1950 (PE. Doc. 26420
v oew

ALASKA
SMALL TRACT CLASSIFICATION NO. 20

Janvany 26, 1950.

By virtue of the autherity contained in
the act of June 1. 1938 (52 Stat. 609 43
U. 8. C. 6B2a), as amended. and Depart-
mental Order No. 2325 of May 24, 1947
(43 CFR 4.275 b (3, 12 F. R. 3566,
and pursuant to the authority delegated
to me by the Director, Burean of Land
Management, by Order No. 318, dated
July 19, 1948 (43 CFR 50.451 (b (D), 13
P. R. 4278), it ts ordered as follows:

Subject to valid existing rights, the
following described lands in the Fair-
banks, Alaska, land district, embracing
287.49 acres, are hereby classificd as
chiefly valuabie for lease and sale under
the Small Tract Act of June 1, 1938 (52
Stat. 609; 43 U. 8. C. 6822}, as amended,
for home and cabin sites:
T. 1 8. R.1 W, Fairbanks Meridian,

See. 17: S1,NW1, and NI.SW,
Bec. 10: Lot 4 and E',0W,.
See. J0: Lot 2.

will read

Small Tract Classification Order No.
20 of January 26, 1950 (P.R. Doc. 50-
26421 * * o

Ross A. YOUNGBLOOD,
District Manager.

(F.R. Doc. §4-2007; Plled, Mar. 2, 1084:
8:46am.|

Or search GPO Federal Register

Cancelling Certain Small Tract
Classification Orders

FEBRUARY 12, 1964,

1. Pursuent to the authority redele-
gated to me from Bureau Order 684,
dated August 28, 1961 (26 F.R. 6215) as
amended by the Alaska State Director
in section 3, Delegation of Authority
(28 F.R. 294) dated January 9, 1963,
the following Small Tract Classification
Orders are hereby cancelled as to the
lands embraced thereby: -

Small Tract Classification Order No.
20, as amended. 4. Small Tract Classi-
fication Order No. 20 of March 23, 1950
(FR. DOC. 2642), as ameénded by the
general amendment of Februm’y 19, 1957,
and as modified by the partial cancel-
lation order of April 26, 1960 (FR. DOC.
60-4012), which cla.ssl.ﬂed the following
lands for lease and sale for home and
cabin sites under the Small Tract Act
of June 1, 1938 (52 Stat. 609, 43 U.S.C,
682a), as amended:

FaARBANKS MERIDIAN
T.18,R.1W.,
Sec, 17, SW4NW and N,SWi;
Sec. 19, 1ot 4 and EY,SW1.

Containing 269.33 acres.
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Small Tract ROW

USGS Quad — 1965 Ed. — Holden Road now
shown as light duty on S. boundary of GL-11.
Lot lines from FNSB GIS

I

Small Tract ROW




GL. 6

S5 895918 £ 330.38"

35 35

LOT 2 15" P.UE. .
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EASEMENT (0.9758 Acres) =
(SEE NOTE 49) ’

N 89%59'18" W 297.36"

i
x| Rl
LR |

s,
x| ¥ ;
o 3 8
sl 8
8l =| *®
z b3

N
8
3

N

o

N N

T - W

Y

NE

LOT 1 s
55,548 Sq.Ft. =

(1.2752 Acres)

29753 RM 33 b
e

1 2972 *
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" _HOLDEN ROAD

1953)
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Small Tract ROW

FNSB GIS: 2009 Photography — Note
encroachment into GL -10 (ST ROW?)

Small Tract ROW

Conclusion;

ST ROW Classification Order No. 20
Terminated February 1964.

ST ROW for Holden on GL-11 S. bdy.
likely valid by use prior to termination and
also by plat dedication.

ST ROW on GL-10 E. bdy. not valid.

ST ROW on GL-11 W. bdy. not valid by
use. Plat calls “existing”. Valid by plat
dedication/reference?



Small Tract ROW

FNSB GIS: 2013

The End



